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What is A Claim? 
 
 

Any time 
someone or 
something has a 
question about 
rights under a 
title policy. 



Claim Procedure 
• Know How to Forward a Claim to the 

Claims Department 
– Notice of Claim 
– Copies of title and escrow files 
– Person most knowledgeable 

• Watch what you put in writing 
– Potentially discoverable 



Sampling of Claims 



House on Two Lots 

Encroachment 









Policy: Homeowner’s and Loan 

Coverage Analysis: Insured had 
coverage based on Covered 
Risk 31:  “The residence with 
the address shown in 
Schedule A is not located on 
the Land at the Policy Date.” 

Solution: Hire counsel to file lawsuit to 
rescind sale. 



Outcome 

We won a motion to rescind but 
developer had no money to buy our 
insured out. 

We paid insured amount necessary to pay 
off the insured loan and instructed 
counsel to obtain a judgment of 
rescission thereby relieving insured of 
further real estate tax burden, 
homeowner’s insurance issues, etc. 



Prevention 
Property was inspected 
because insured within lien 
period.  
 
Don’t assume inspectors and 
city officials are correct.  



Fraudulent Conveyance 



Dixiano’s “Just For 
Men” mustache isn’t 
fooling anyone, and 
neither are his attempts 
to embezzle the multi-
million dollar 
inheritance of an 
unwittingly mentally-
challenged man. 
 
Chris Parker, White Collar Villians, True 
Crime Report, February 11, 2011. 



Angela disappeared in 
2010.  Her friend 
finally went to the 
cops in December and 
reported it, telling 
them that Angela had 
threatened to expose 
her husband’s 
embezzlement scheme.   
 
Chris Parker, True Crime Report (see 
above). 



Samuel Lee began 
receiving mental health 
services from Dixiano 
prior to 2006 
Lee was the son of two 
research physicists ,who 
inherited a substantial 
sum when his father died 
Lee purchased property 
in 2006 and then 
conveyed it to Dixiano 



The Quit 
Claim Deed 



The Quit Claim Deed 
Acknowledgment 



Dixiano took out 
a loan and 
secured it with 
the newly-
conveyed 
property 
 
We insured the 
loan 
 



The 
Lawsuit to 
Void the 

Lien 



The 
Lawsuit to 
Void the 

Lien 



Coverage Analysis: 
Lender’s claim was covered 
because the conservatorship 
for Lee was seeking to void 
the insured deed of trust 

Solution:  Title company 
paid money to settle as 
opposed to going to trial 

Prevention :  Notary, 
quit claim deed, anything 
else? 

 



Vesting Claim 



• Alpine General Contracting LLC 
owns property 

• We insure a deed of trust executed by 
“Doug Smith, managing member.” 

• Doug Smith files for bankruptcy 
• Trustee tries to strip the property of 

our insured deed of trust by moving 
to sell property free and clear of all 
liens 



 

We hire 
counsel to 
defend and 
seek to reform 
based on 
mutual mistake 



• Trustee argues BFP under 
Bankruptcy Code and wins 

• Insured lender is now an 
unsecured creditor entitled to a 
26% share of bankruptcy 
proceeds 

• Loss under policy is FMV of 
property minus lender’s share of 
proceeds 



Other Vesting Issues 
• Claims that one party with interest was 

never removed from title 
– Two property owners and only one executes 

deed of trust  
– Two sets of people buying the property and 

only one is borrower 
• Takes time to clean these issues up and 

excise tax is sometimes owed 



TSG Claim 



East vs. West 
 

Deed of Trust 
Exhibit A describes 
property lying West 
of Haxton Way 
 
Vesting Deed 
correctly describes 
property lying East 
of Haxton Way 



• Lender’s counsel orders TSG in 
preparation to foreclose 

• Schedule A vests title in Borrowers as 
to property lying east of Haxton Way   

• The incorrect Deed of Trust is listed 
as an exception 

• Lender forecloses on wrong property 
(the property to the west of Haxton 
Way) 



• Lender files claim seeking recovery of 
foreclosure fees and costs. 

• Claim denied. 
• TSG properly reported information.  

– Could have made note under exception 
that deed of trust legal is incorrect.  

• Tender a claim to title insurer on 
deed of trust with incorrect legal 
description. 



MERS Claim 



• Centralbanc loaned money to Borrower and 
secured it with a deed of trust recorded in 
2005.  Nominee was MERS.   

• In June of 2010, MERS assigned the deed of 
trust to Bank of New York. 

• General contractor brings lawsuit to foreclose 
a mechanic’s lien in February 2009 and gets a 
litigation guaranty.   

• LG lists borrowers and Cenralbanc, but not 
MERS so lawsuit names Borrowers and 
Cenralbanc, not MERS.   

• Plaintiff  obtains judgment in August 2010 
that lien is superior.   



• Bank of New York files lawsuit 
against General Contractor in 
February 2011 seeking declaratory 
relief and to quiet title on grounds 
that MERS was not named as a party 
to the lawsuit 

• We won at trial court and case is 
currently on appeal 

• Court recently requested briefing on 
Bain 
 



What is Bain? 
• The WA Supreme Court filed an opinion 

on August 16, 2012 in Kristin Bain v. 
Metropolitan Mortgage Group, et al 

• The Court says that MERS is not a lawful 
beneficiary under the WA Deed of Trust 
Act unless it holds the underlying note 

• Without the note, MERS cannot appoint 
trustees to conduct non-judicial 
foreclosures 



Practical Effect 
• Some insurers are taking a conservative 

approach to the MERS situation 
– Want to see that MERS has conveyed its 

interest back to the lender prior to the non-
judicial foreclosure, i.e., when the lender 
appoints the successor trustee to commence 
foreclosure 

• Other insurers have already insured the 
transactions and are continuing to do so 



Missed Prior Deed of Trust 



• Loan policy issued April 2011 for 
$250,000   

• $300,000 loan paid off at closing – 
secured by a September 2004 deed of 
trust 

• $50,000 loan secured by a January 
2005 deed of trust was subordinated 

• We missed an $850,000 loan secured 
by a November 2007 deed of trust 



Equitable Subrogation to the Rescue 

 

The theory is that an 
intervening lienholder should 
not be permitted to enjoy an 
unearned windfall 
 
When proceeds from a new 
loan are used to pay off a prior 
loan, the new loan is equitably 
subrogated in an amount used 
to pay off the prior loan. 



• Practically speaking, this doctrine 
comes into play when the intervening 
lender (here, the $850,000 lienholder) 
wants to foreclose and wipe out the 
insured lien. 

• We try to convince the lienholder to 
stipulate to an order of priority or we 
will move to intervene in the 
foreclosure to obtain such order.  



Recent Equitable Subrogation 
Case Law 

• In addition to Bank of America, N.A. v. 
Prestance Corp., 160 Wn.2d 560 (2007), 
there are the following cases:  
– Columbia Community Bank v. Newman Park 

LLC, 166 Wn.App. 634 (2012) , and 
–  JP Morgan Chase, N.A. v. BANC of America 

Practice Solutions, Inc., 2012 Cal.App. LEXIS 
1021.  



Transfer Terminates Title 



• Owner’s policy issued in 1992 to John 
and Mary Harris 

• In 2002, John and Mary transfer their 
property to their living trust 

• In 2012, they tender a claim because 
the new neighbor claims a right to a 
10 foot strip of property on the side 
of house, located just outside of John 
and Mary’s fence 



Coverage 
Analysis 

 

 
Under a 1992 

owner’s 
policy, the 
voluntary 
transfer 

terminated 
coverage 



• BUT under 2006 owner’s policy, 
IF John & Mary were the grantees 
for estate planning purposes, the 
claim is likely covered 

• Resolution: Send “cease and 
desist” letter to neighbors 
regarding invalid adverse 
possession claim.  If that fails, 
retain counsel to defend 



Prevention 

Except matters 
on recorded 
short 
subdivision – in 
particular, 
placement of 
wood fence 
located several 
feet inside of the 
sloping property 
line 



Incorrect Payoff 
Sometimes you can do everything 

right and still have a claim 



• Escrow obtained payoff from 
lender to close sale transaction 

• File contained payoff statement, 
fed ex receipt, disbursement 
ledger 

• Shortly after closing, new owners 
receive notice of default for loan 
that was purportedly paid off 



• During investigation, we learned that 
seller’s last check to lender bounced 

• Payoff amount was therefore insufficient 
and lender would not release lien on 
property 

• After one year of back and forth, we paid 
small settlement in exchange for lien 
release 

• Prevention:  Make sure instructions are 
clear and you understand them.  If seller is 
disputing lender, red flag.  Contact lender 
after closing for release 

 
 



State and Local Improvement District 
(LID) Liens 

Think big picture: 
What is the Status of the Person Selling The 

Property? 



• Statutory liens or liens not recorded with 
county recorder (…yet) 

• When surviving spouse sells, exception 
for State support should be made and 
escrow should contact State to determine 
if deferred liens exist 

• Watch for differences in tax parcel 
numbers – county may have segregated 
parcel for senior status and provided new 
parcel number after senior was foreclosed 
upon and property sold after trustee’s sale 

 
 



Incorrect or Missing Legals 



• Claim from foreclosing lender  
• Resolution:  re-recording certified 

copy to hiring counsel to reform the 
deed of trust. 

• Examples: 
– Bldg 5 Unit 2 should have been Bldg 5 Unit 1 
– Short Plat number 200600288 and it should 

have been 200600228 
– Legal should have been Parcel 1 (house) and 2 

(alley) and only contained Parcel 2 (alley) 



      

QUESTIONS 
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