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I. Introductions: 
A. To the Speaker:  Background, practice and experience. 
B. To the Topic:  Present areas of concern for title professionals issuing 

commitments and policies in Washington.  These are lessons 
learned from the battlefields of numerous closings and claims. 

C. To the Format: Hypothetical facts followed by analysis, answers and 
recommendations.  Assume 2006 ALTA forms. Names, persons, 
entities, places and events have been changed or blurred. 

D. To the Perspective: Things are never what they seem.  





II. Priority and Statutory Liens 
Hypothetical:  Owner enters into contract to design and 
erect a manufacturing plant.  Contract requires delivery of 
a written notice to proceed before contractor may begin 
work on the property.  Closer gives precise instructions to 
local title office to record deed of trust and issue extended 
lender’s policy.  Auditor’s file numbers are required before 
notice to proceed can be delivered and disbursement of 
initial payment was made to contractor.  Title unit records 
without inspection or survey.  Contractor had equipment, 
laborers and materials on the property before recording; 
business fails and contractor claims money due. 

What happens in the subsequent action to foreclose a lien 
under RCW 60.04? Colorado Structures v. Blue Mtn. Plaza. 

Conclusion:  Keep it simple. 





III. Coverages and Document Quality 

Hypothetical:  Purchaser of apartment complex finances acquisition.  Lender 
requests pro forma policy with endorsements and affirmative coverages.  Chain 
of title includes a release of affordable housing covenants after developer failed 
to perform and forfeited tax benefits.  Lender requests affirmative coverage over 
loss arising out of enforcement of existing violation of covenants.  Lender 
instructs escrow to close when and only when policy is issued consistent with pro 
forma.  Buyer instructed escrow to close based upon commitment without any 
reference to affirmative coverage. 
After closing, owner’s policy is issued that contains a typographical error:  
affirmative coverage for the restrictive covenant.  The owner remodels and 
increases rent, which results in a class action suit. 
What happens when the owner makes a claim and insists it intended to receive 
same coverage as lender? 
A seamless team effort. 





IV. Equitable Subrogation 

Hypothetical:  Commitment omits a recorded deed of 
trust.  After closing lender that was not paid by seller 
initiates non-judicial trustee’s sale process. 

B of A v. Prestance Corp. 

Columbia Community  
Bank v. Newman Park 

What happens when 
lender tries to foreclose? 
 



V.  Boundaries and Easements 

Hypothetical:  Standard coverage policy for 
duplex.  Twin duplex on adjacent lot.  Insured’s 
improvements straddle boundary line.  Owner of 
adjacent duplex held both lots until recent 
foreclosure. 

Possible solutions:  Boundary line agreement; 
boundary line adjustment; quiet title action; other. 

ALTA/ASCM survey requirements:  Table A options 
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VI. Fraud and Forgeries 

Hypothetical: Miscreants prepare a fraudulent assignment 
and forge signatures from a lender to a fictitious entity.  That 
entity enters into a “cash for keys” agreement with the 
borrower.  Thinking he will lose the property, the owner 
executes a deed in lieu.  The fictitious entity lists and sells 
the property to a bona fide purchaser and lender.  The fraud 
and forgeries are discovered after closing. 
What happens when the trustee for the real lender notices a 
non-judicial sale? 
Frauds and forgeries are everywhere. 





VII.  Conclusions, Comments 
and Recommendations 

A. Understand the facts. 
 

B. Have a plan. 





VI.  Conclusions, Comments 
and Recommendations 

A. Understand the facts. 
 

B. Have a plan. 
 

C. Thorough underwriting avoids claims, and 
lessons learned from claims strengthen 
underwriting. 
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